
,A. T h c  Industry Funtl;inienlally M i s s l a l c s  Ihc Nature, Scope and Source of 
I .ocal Authorily Under Ti l lc  VI. 

i i c ross  Ihc hoard. \hc iniliistry i irgcs tha t  Titlc V I  docs not pcrini t  loc;d rcgula l ivn 0 1  

c;ihtc iiiotlciri service bccaiiss c;ihlc 1110ilcii1 scrvicc i s  1101 : I  cahlc service. F'ui~llici.inurc. lhese 

I6 



coniiiicntL'rs ahk  the C'onimission IO prcenipt any authority local governmenis m;iy have. ~l.hcse 

; ~ r ~ . ~ i ~ ~ i i c n t s  iirc niisguitled a i id  iiicorrcct 

I / ?IC: 

,S / i , i i i  f rom 1'111c IF/ 

'iiiii./.\ I/(ir,c /k /c i . i i i i ne i /  /ha/ I m i ~ i i l  l~r t int~/ i is in) :  ,A i i / h r i / y  DOCF /Vi,/ 

I Iic i n t l i i s t ~ q  :irgues tlinl Ioc;il niithority is tlcrivcd from T i t l e  V I  and cwisisls only o f lhc  

:11111iority granteel by I i t le VI.  \\.it11 perhaps soinc l imited authority to regulale rights-of-way. 5 6  

I his clairn i s  reminisccnl u t  a siiriiliir ;rrgiinicnt made by tlic Commissicin in ('iry of 

I ~ d I ~ i s  v IX ' ( ' .  I61 tK3d ;3 I ( 5 t h  ('ir. 1')OO). In that case, the City cliollrngecl the Co'mmission'h 

tlccision IO preempt the ability 0 1  local I'ranchising utithorities to require OVS providers to obtain 

;I Iranchisc. The court Ibiintl thal prcciiiption or local franchising requirements w x  i n  conflict 

wi l t i  the Ac t ' s  preservation ofst;itc and Iociil authority in  4 60l(c)( I) mid with the principle (ha t  

;iny ('ongrcssional directive to preempt i i i ~ ~ s l  hc I'uund i n  a "clear statement.""' J h e  cotirl did not 

;isrcc with ihc C'ommission's ;isscTtioii lhat 10c:il franchising authority stems from Title VI.  

( ' i l i n ~  case law nnd tlic legislari\,c history ol ' t l ie 19x4 Cable Act, the court fniintl that "[tlhese 

hoiirces suggest th;it franchising authority docs riot tlepencl o n  or grow 0111 o f  

niay liiivc expressly roc.ognizt.r/ the power or Iociililics to impose franchise reqiiirciricnts, i t  did 

1ioI u ~ ~ ~ i / r  !hat power, ;rntl eliinination o f $  621 h r  OVS opcrators does not eliminate local 

f r i~~ichis ing authority. 

~ l l ; l &  in [] l is NPRM, that the I906 Act's clcrcgul;ilory mandate allowed for s i ich preemption: 

62 I .  While 6 621 

, . ' in  I'lie coin? i i l so  rcjcctctl the (~'oinmission's argument, similar Io claims 

'l'he Commission maintains 111;1t i f  4 653(c)( I)(() t l w s  not preempt local 
franchising authorily alrogcthcr, but instead simply directs that local 

17 



<t:ilcil 1Ii;tl tlic IO84 C';ihlc A c t  "prcsvrves l l ic  Ioc;tl trnnchising systcm," an cvcn stronger 



N o  less i i n  ai i t l io r i ly  tliiiii thc Suprcinc Court has s ~ i l e d  tha t  "the cable m e d i u m  m a y  

tlcpciitl lor i t s  very cx is tc i icc  i ipoii cuprcss permiss ion from local government authorities," 

' I 'wncr / ~ ' ro i1 i / ~ ( i , \ / i t 7~  L5~y.v/t~nr IJ. I . ' (  ' I , .  5 12 U S .  622, 628 (1004) and "It Ihe Cable A c t  lef t  

I ' r ; incl i is i i~g IO st:ite or Ii)ciil : ruthor i t i ts . . . . "  (~'i/)i ofNVrw York L' F ' C : ( ' .  486 I 1  S .  57 ,  h l  (1988). 

l~ ' ra i ic l i is i i ig  a i i ihor i ly  (lees not stun tiom l i t l c  VI, as the coiirts have recogiiizetl. 

Fi i i~thcr i i iorc.  ;ibsent B clc;ir ( 'ongrcssiniial t l irectivc, ttie Commiss i on  liiis no authority to  preempt  

the abilily of  local go\~ei~ i in ic i i ts  ti) rcq i i i ie  franchises li)r cable modcirt service m y  more  t han  i t  

d i ( l  l i w  OVS. A c c ~ ~ r d i i ~ g l ~ ~ .  11ie i i i t l i is l ry 's litndaineiilal premise has n o  h i n d a t i o n  in  the law. 

19 
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cahlc scrviccs ant1 cable imx len i  scrviccs lo be regiilaled, no1 ;I slateinenl  a h o u t  the  scope or 

soiircc ol'local a i i thor i ty .  Indcctl. thc Iic;iiliiig oiIli;ll scc l ion of tllc comments reads: "Cable 
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Nor docs Scclion 230. regarding l l i c  blocking and screcning oful ' fensive Interncl contrnl. 

57 1i:ive iiny bearing on {tiis proceed in^. I~~irtt icr in~)rt: ,  the iinplicalion is not t h a l  the C'oinmission 
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I i l l c  I l l  tlic IatIcr. I i lk  I docs not ci)nli.r hro:ttl powers. bccatrsc Congress at lop~cd Lspecific, 

tlct:iilcd reg~~littory sclnetnc for ciich tcchimlogy in the respective t i t le .  

Sect ion I, 47 I J.S.C:. t; I 5  1 ,  dcscrihes the pt~rposc of the Act;  i t  is not a plenary grant 0 1  

Ipo\vcr Oilicrwisc. most o t  I ~ C  rc\t o t t h c  ,\ct \ \ ~ o i i l d  hc unneccssary~ Similarly, Section 2, 47 

I I ~ S . (  '~ 

;ig:iin I I  OoL,s  no^ grant plcn;iry power or C ~ C I I  specific power  to do anq~lhing. What thc 

( ' i i i t i ~ ~ i ~ s s i ~ ~ ~ i  ciin ; r i n d  c;innvt (10 is liiid out clsewhcrc i n  the Act, primarily in Titles 11, 111, and V1. 

Wlnc~r ('ongrcss ctrrictcci l'itlc VI .  i t  ;rtricnded Section 2 to refer IO cahlc service and cable 

152, dcscrihcs the triatlcr ; i t id  persons over wIiIcIi lhr Coiiiniission has jurisdic~ion - but 

r)pcr;irir>ns Yct ('oiigr has  iicvcr rtdoplcd ii separalc title I o  deal wilh inforin;ition services, 

n o r  h:Is I I  ;1111ci~lctl S c c ~ i o n  2 to ri . l t .1~ to Inhirnintioii services and inforiii;i~ion service providers. 

I ,+ic \viiltIcl clicI;itc either th;it C'iingrcss b c l i e i d  thiil infnrm;~tion services 2 n d  lhcir providers 

1;iIl \ \ i l t i i i i  ii11 cuisti i ig catcgo~.y ~~ s t ~ c l i  ;IS cahlc service ~- or Ihat i I  did not intend fo r  the 

C'o inn i isw, i i  10 coinprchcnsively regulate such services. 
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'I he industry ~ i i i g l i ~  Ii i ivc ;I point if C:oiigress h;id said Ihat [he Commission has a role in 

rcgi i I ;~l i i ig i n l i i i ~ i i i ; i ~ i i~n  :cr\iccs ~ v i ~ s i d e  of the exercise o f  i ts  cxist ing authority over cable a n d  

~ c l e ~ ~ i r i m ~ i i i i c ; i i i o i i s  provitlcrs lhi( Coiigress did not. ' I  Ihc I996 Congress did not alter the basic 

iwistlictioiial rolcs ;issignc~l 1cdcr;il. 4t;iic ;ind lucal ~ o v c m m e n t s  ii: any way that i s  relcvnnt 

licrc 

jiirisdiciiciri over inf?)ririalioii SL'P iccs outside o f  the ex is l ing three-part regulatory s~ructiire (.l ' i l lc 

11, 'I i t l e  111 and Title VI), i l ierc WIS no iicetl lo ;rller that structure. 

h F t i r ~ I i ~ n n ( i r c ,  b n i x  ('oiigress did i m t  i i i tend for 11:e C~oinmission 1 0  exercise 

So the qt iest ion hrcomcs whelher T i l l e  1 graiits the Commission the power to preempi 

Iocnl ;iiithority over any scr i  i cc  1101 just an inI'oriii;ition scrvicc, but any service - becatise there 

is iio b;isis tor s;iyirig t l r i i ~  in Ibr~n; i~ ion services I J J W  .special slatus in, by, or with respect to T i l e  

I .  I he cowls  h;ivc ; i ~ i ~ w c r e ~ I  !hi< qticstion. Tlic Coiinnissioii cinly has ancill:rry jurisdiction 

uniler T i t l e  I ,  ;ind tha t  ;iiilhority i s  sewrely liinitcd, ns w e  tlisciissctl in our opcniiig coiiirrients 

,Cvt ALOAt '  C'oinmciils a1 3?-.37 

In sr iminary,  the ciitirc A c t  IS iiii ;ittcnipl to balance the different fedcral, slate a n d  local 

. .  
irilcrcsls. C'onprcss expressly prcscrwl  sl;~lc ;rrd loc;tl nu[horjly in parts ofthe COmmllnlcalrnnS 

2 0 



l icld. ;ind tlic ('otnniissiori ciiti preenipi [hi.; : i~ i t I i i~ r i [y  only \clicrc <'ongrcss has  t lc l inc t l  i t  

c \p l i c i l l q .  

l inii icd autliority. \r i lh powers ezpl ici t ly I;litl orit in each l i t le.  'The (~'omniission's powers o v c ~  

inlorii i i i l ion x rv i ccs  iirc thcrclore even iiioru Iiriiitctl ~ h e r e  is  certainly no grnril to thc 

C~i t i t i i i i~s i i ! i i  0 1  p l cnxy  i ru lhor i ly  o v c r  inl0rniation serv ic tx  in thc Act .  The C:ommissioli rnciy 

no1 conslntc ruI;iIivc silence nit11 respcc~  to intorinntion scrvi ' iis granling broad authority 

\rhcn Ihc Act cst;ihlislies s i i c l i  ;I tlttailctl i i t i ( 1  t lcl inetl schcnic with respect to  ollier cl;~sses o f  

x r v i c c .  I liere i s  :it niost ;I liiiiitcd p a n 1  f o r  l imited piirposes, lo the exlent ncctletl IO atltlr 

spccil ic issiics itlciltifietl hy Congress in Ihc provisions listed above. To reach beyond [hose 

expl ic i t  po \wrs ,  the ('ommission m u s t  dcniorirtr;ite (hat thc I I S ~  of i ts  ancillary powers under 

I i l l e  I i s  w:irr;intecl. and that ;iulliorily i s  Inii i lccl to that which i s  "reasonuhly ancillary lo the 

cl l ix l i \c  pcrli)rmancc o t the  C'oniniission's various responsibili~ies.'"'' Without a strong 

slioning 11i;iI 11)cciI franchising inipeilcs Ihe ( ' ommiss ion ' s  rcsponsib i l i~ ies iinclcr nn cxplici l  

provision o f  [ l ie Act  oittsidc <if ' l i l l c  I. the (~'ominission c;innot exercise ancillary jurisdiclion to 

prccmpl loc;il aii lhorily. 

( 3  I Hy Iookiiig at  I l ic cnlirc sIriicturc o f  [ l ic A c t  il is  clear l l i i i t  the C'c immission l ias 
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i i t i i ler llic C'onimcicc C'l;iiise in the ahscncc o f  congrcssional aciioii. 
C'oiirts :ire lin:iI nrbilcr> under the ('omriicrcc ( ' l i i i ihc  oiily mhcn ('oiigrcss 
I l ' l S  i r o t  ;Icli.d. 

govctmniciiI. i i t id l l iey ;ire nuxss;iiy hcciiiisc the oper:itor l i i is  recliicsicd the special privilege of  

occupying piihlic property iii h e  course olopcr; i \ ing i t s  bwinrss.  Even i n  those :ire;is in \\hich 

St ; \~c 1;iw would ortlin;irily tx prccinptctl iindcr the clormint Commerce Clause. i i  is clear lhnl 

('oiigrcss m;iy kxc ic iw  11s I 'o i i in ierce C'lamse powers, :IS i I  l i i is here, 10 C I I T V ~  out ;I role l0r state 

i i t i L l  local governiiicni "Whcn Congress $0 chooses. st:iie :icliotis which i t  plainly xithorizes are 

iiiviiliicriildc to coiisi i~i i~ioi i : i l  ;iitack under t l ic ('oninicrce ('lausc. . . ..' iYort/7eil.t/ fitmcorp v 

/ ~ ~ , ~ / ~ . , / ~ ~ / ~ , , , i ~ ~ ~ r ~ 7 r ~ r . \  ( I /  Fad. I<r\(,rsc ,Sy.s., 472 I J  S. 159. 174 (IOX5)."' 

Wiih rcspccl t o  the l:irsi An ie i i t l i i~cn~.  llic soiiic i i i t l i i>iry co~iinientors argue iha t  ihe First 

/ \ i i icntl ir ici i~ prcvciits Ioc:il govcrilrncnis l 'roi i i  prol l ibi l ing opcraiors lrorn providing any 

s e r ~ i c c . ' ~  I'hal misstilies tlic current I:iw 111 i l te first place, a government prohihilion rnusi a1 

k i + t  i i i vo l \e  the operator's speech, ;incl n Ir;liichise or lee rcquircinent does no1 prohibil speech. 

I'r;inchisc rcquircincnis wliicli clcliiiciite the rcl;irioiiship betwcen the operator rmd the local 

govcriiincnt, arc necessary bccausc the {rper;i~or has requested the special privilege of  occupying 

puhlic proper1y iii tlic coiirsc of operating iis husiiicss. ld 

t.iirlhcriiiorc. i l ic prcdiciilc Ii lr any 1:irsl i\nientlment clnini is a rcstriciion on protected 

speech ~ " i l ie inqiiiry Ihr First i j i i iei i i l inenl piirposer is not concerilctl w i th  econoinic impact.'' 



( l 'N7 )  (" I'iirincr 11") ( trc;it i i ig reqi i i rc i i icnt liii ciilmiipe o f  broadcast slntioiis as coiilent neutral). 

I lie /u i . / io r  c;iscs inncrely require tliiit ; I  co~nni i in i ly  be irhlc to prov ide some "empi r i c i~ l  

siippo~ t or ;II IC;ISI sound irciisoiiiiig" to ~ i ippo i~ t  ;I c l i i i i i ~  th:it n regulation incidentally affectiing 

y lccch  i s  i i i s l i t i c t l  b y  ;I siibstiinti;il goveimnciit inkrest .  7 2  I he enipiricnl data noctl not rise to the 



IcvcI  lhal inislit tx rcqi i i ret l  lor ;I court or i i ~ l i n i i i i s l r i i l ~ ~ c  :igcncy 10 r c s n l ~ c  a n  issiie. II i s  enough 

1ti;il [ l ie  evidence permit thc legislative hotly \ ( I  ili:i\b "rc:isonablc inl'crcnccs" that a problem is  

'The cable opcrii1ois \viiiit to ~ i s c  ; t i i d  occupy specific real csI;ile to place facil i t ies i isctl i o  

; icccs> coiitcii1. ' l ' h a ~  i s  not ;I go\,criinicnl prohibilioii on prov id ing  the service. The First 

;\mciiclincnt tloes i io l  (a) give ; i i i ~ ( ~ i i e  1111: r igl i t  to take ;~ i io thcr ' s  properly; (b) tloes not rnciin that 

I). ('lairns o f  h1unicip:rl ,.\busts A r c  l i t h r r  I!nst~pporletl o r  Arc Bnsctl on PI:iin 
Krror. 

Scvcr;il o f t h e  int luslry coinmt'iilcr:, c i l c  t i i ic or more i i isl i inces of \vhnt they consider to 

Ihc oiirriigcous i i c t i ons  cir hurilcnsonie rcqi i i rc i i ie i i I \  iitloplcd by loc;il govcrnmenls :is evidence o f  

the iiccd l o r  prccmption." 1 lie examples proviilcd :)It' all q i ~ i t e  reasonable cxercisc of local 

iiiilhorily 

1cgisl;itioii o r  l iancl i isc ircclirircniciit.< I r ivo lo i is ly .  I.oc,il elcctod olt ic i ; i ls and lheir staffs respond 

I C I  tlic ( Icni i in i ls olIlic public: they ai-e also .i\v;ire ;iid I e y ~ ~ I 1 i i l  of Ihe scope of their 

respc~i is ih i l i~ ies tin0er o i i r  lcderal sq.slcni. (~'c,nscqut~iltly. ! \hen lhcy (10 adopt reqtl iremenls they 

(Io \o in response to 11ic expressed nceds ol'llrc public 

( 'oi i i i i i issioi i  l i l rget Iha l  tlic csl;ihlishnicnt 01' fi.;iiirhlsc requircnieii ls i s  iillimalely a p o l i ~ i c o l  

proccss As  iii i i i iy other s i ic l i  proccss. cable optr; i lors aiitl other companies are enti l letl 10 iincl 

Hie indusl i~y woirl t l  l i ke  Ihc Coni i i i ission I(I torgel lhal loc;il governments do not adopl 

f,iiilhermore, the i i i d u s ~ r y  \ V O I I I L I  have the 
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71, r c \oc ; i t i o i i .  

Iron1 ('h:irter x iy l l ig  i i  w ~ l d  iio longer pay. In atltlilion, for the rcnsons sei lorth in 

oiir openiiig con i i i i c i i ts  

h;ivc s t r ~ m g  ; i rgu~nci i ts  t h a i  h:ibc ycl lo hc rc.jcctctl hy any court io the elfcct that the 

f)ccl;ir:itory Ruling does not aflcct thc obligation to pay tranchisc fees on cable 

ii iodciii scrbicc. I'hc Ieitcrs Charter complains o l ; m  thc necessary f irs1 step i n  any 

:iction ii I'ranchising authoriiy might choose to iakc lo enforce i i s  righls: silrely 

I l i i s  i s  1h;irrlly abusive. especially since i l ic letters rcspondctl to notices 

and iritleetl i n  the lcticrs theinselbes ~~ Iocii l government 

~~ 

(~'1i:iricr docs  noi niciin to say  that i t  should noi be given notice o f  the claims a local 

govcrnincnt i i i igl i l  Ii;ive again it. I'iirihcniiorc, tcrminntion of righis iintlcr a n  

; igiccin~.rit IS hardly ;in cxirenie or i l m s l i n l  meiisiirc for failure to p;iy agreed-iipon 

Lc1iiiT"iis;iiiq)ii. cvcry dny ten;mis ale evicted for liiiling io  pay their rent.7i 

, \ I  & I  : i tso c i tes the Sealtle ordinance," hut nt le;i.si A.r&7 serves ihe  ci iy  

Incidciilally. ;IS t l iscussed li if lher at  Point V l l .B ,  i t 7 / h ,  AT&' l 'objecls 10 [he ordinnncc 

only with rcspcct to ccriain 0 1  i t s  provisions dcnling wi th privacy. 

AOI. I~iincWarncr ci tes letters i i  hxs receivcd lroin two comniiiniiics. the City of 

l.iirc(lo, lexas, ; id  the Village of  Kimberly, Wisconsin. wliich iirpnc that t l ic  

~~~ 

7 5  ('ommenis ol'('li;irtcr ; i t  20-21 

C:oinmcnts otC:h;irtcr at I X-20. 

Charter also objects I ( I  ccrliiin liquid;itcd d;rmages or fine provisions, wiihout identifying the 
c i t ies  involved. ~ I h e  Coinini>sion cannot possibly cvnlunte the validiiy of ihis coniplairit withour 
knowing the fill1 biickyroinid hchind those requirements. Since the coniinuriities i i rr iint 
itfciitilied, t h i s  i s  iinpossihlc. ;irid the allegutions rntisi he ignored. In a n y  event, ihis I s  rrnother 
i i istiince of only ;I Ii;intlhil olcxaiiiples being tisetl [IO create the ilnpression o fan  cIiorlnotls 
problem. 

71, 

1 7  

;x ('onirnenis 01'  )\'I& I (11 ,12-.13 
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coinnicnters advance v i i r iw is  argtiinciits, iticluding t k i 1  cable niodcni service tloes 1101 inrposc 

:iny ntlt l i l ional burtlen on lhc r i g l t k - o l ~ w a y ;  lhaL Seclion 622 c i h c r  IIrniIs l i x s  tu cable service or 

bars fccs 011 non-c:ihle scrviccs; 

m b l e  inodein scrvicc ;ire hnrrctl by l l ic I i i ~ c n i c l  ' l a x  I:rcctlom 

11;is ;iity i i i e r i l .  As ccver;il coii i inI 't i(crs :i(limit, fee5 ;ire coinpciisalion li)r Ihc ~ 1 s t '  ot.Ilie rigliis-of- 

\ray 

IISCS property sIiouId pay (air iiinrket v;i lue.  ( 'o i iscq~iet i l ly .  abscni an cxprcss Icg;il bar, thew is 

no sound ;irgii incnt against cablc inodeni h n c h i s c  lccs ~~ anti no such express hnr cxtsts. I n  fact. 

x i  82 
tliiit  1 . produce rewiit tcs in excess of  COSIL.; a n d  ihi i i  fees o n  

None of  k s c  ;irgiiiiieihs 

X 1  I<conciinic principles rcqi i i re 1 1 i i t 1  tu ;ivoicI t l istorl ions in llic inarketpl;icc ;I persoti \vI io 
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Cornmenls of A 0 1  'Time Wiiriicr ; i i  25-2h 

Cominciits o f  Arizona Cable I 'c lccumni. ,\ss'i i. id a1 16; Coininents ofC'harler at 3 I; 
Coininenls of NC:'I'A ;it S O ,  C'oinii icnis o l ' C ' o t i i m s i  ;it 29: C'vmineiils of AO1. Tiinc Warner 111 32- 
33: Coinnicnts of A I'&T a1 3 5 - 3 9  

Comments ot NCTA 31 5 0 ;  ( ' w i t i i c n l s  ol '~\Ol,  Time W;irrizr a1 31-32; Comineiits of  <'omcast X I  

a l  3 3 ;  C'omnients 0 1  Cox ('oinniitiitc;iiioirs at  48-40; (:ornrnents of Charter at 30; Cvmi i icn~s of 
(,';iblc 'Teleconiin. Ass'n. e/  ( I /  ;I( 16- I 7  

('oinrnents ofC'h:irter at 0 1 ; C'oninicnts ol'(\ri7oii;i Cilble 'Tclecomm. Ass'o. el ( I /  ;II I X 

C'ointncnls of Coinc:ist a1 30; C'oriimenls ol' A O I  , ~I'iinc Wnmcr at 34: Commcnls of Cox 
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\ C A Y  >cry cK ic icn i l y  t r o m  i ts owii pcrspecl i \c 

1ti: i i  IIK may  ;I[ ~ h c  slime t inic he wastcfi i l  T r i m  tl ic point o f  v i e w  ofothcr polcnti:il users, or Ihe 

sit111 tot:iI ot-nil i i se i x  1.01 cs;iniple. i is the Wtiiicl;i\v l lcport notes, m y  use by ii servicc provider 

I P . i i t  low direct cost io the cable operator ~ but 

imposes c o s ~ s  o n  othcrs, i i ic lu t l i i ig  not only t l ie cosis of repai r ing the roadbed, but less tangible 

COSIS st icl i  ;is lr:if l ic delays Iiict'1icit:nt iisc hy oi ie I m b i i i c r  may  also impose additional costs on 

other r ig l i t -o l -w; iy  Lisers, lhroiigh miiecessary make-ready, design. inotli ficntion, antl repair 

cosis.  'I lie cable operator inay be provid ing ni:iny sen ices aiit l  using thc right-of-way very 


